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The Federal Constitution prohibits discrimination by a state against citizens of other states based only on 
the fact of citizenship, but it does not preclude discrimination between citizens and noncitizens based on 
a valid independent reason. 


The United States Constitution! prohibits discrimination by a state against citizens of other states based only on 
the fact of citizenship.” However, discrimination between citizens and noncitizens based on a valid independent 


reason is not precluded.> If the challenged restriction deprives a nonresident of a protected privilege or immunity, 
the restriction is invalid under the Privileges and Immunities Clause unless there is a substantial reason for the 
difference in treatment,’ and the discrimination practiced against nonresidents bears a substantial relationship to 


the state's objective.” 


A state may impose on nonresidents reasonable conditions of doing business in the state, especially when like 


conditions are imposed on its own citizens. The State, in the exercise of its police power, may provide that only 
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residents of the state may be authorized to engage in the practice of certain professions or the conduct of certain 
kinds of business requiring special qualifications.’ However, neither a state nor a municipality may discriminate 


against the right of individuals to pursue a lawful calling therein solely on the ground that they are nonresidents. 


Nevertheless, privileges may on reasonable grounds be restricted to those persons acquainted with conditions in the 


state, as in some professions or occupations, although citizens of other states are indirectly discriminated against.” 


In pursuance of its power to control the property of the State for the benefit of its own citizens, the State may 


forbid certain acts by nonresidents. 10 The fact that a state owns a resource does not, of itself, completely remove 
a residency law concerning such resource from the prohibition of the Privileges and Immunities Clause of the 


Federal Constitution. !! Thus, it has been held that a state may not use its control over a resource to create an 


absolute employment preference for its own residents. 12 


Since the right to act as an executor!’ or administrator!* is not a privilege or immunity of a citizen of the 
United States or of a state, it follows that a state may discriminate against nonresidents as to the appointment 


of persons to these positions. However, statutes excluding all nonresident persons from being trustees have been 


held unconstitutional. 15 


To prove substantial justification for a statute alleged to violate the Privileges and Immunities Clause, a state has 
the burden of proving there is a valid independent reason for the disparate treatment and that nonresidents are a 


peculiar source of evil at which the statute is aimed. 16 The Privile ges and Immunities Clause requires nonresidents 


to be the peculiar source of evil rather than merely a contributor to problem. 17 Before a court hearing a Privileges 
and Immunities Clause challenge to a statute determines whether nonresidents constitute the peculiar evil, it first 


must find that evil was one in which statute is aimed. 18 Under the Privileges and Immunities Clause, there must be 


some evidence of the benefits of a residents-preference law in dealing with a problem created by nonresidents. $2 


In determining whether a residency-based restriction of an activity offends the privileges and immunities 
protections, the court undertakes a two-step inquiry; first, the activity in question must be sufficiently basic to the 
livelihood of the nation as to fall within the purview of the Privileges and Immunities Clause, and if the challenged 
restriction deprives nonresidents of a protected privilege, the restriction is invalidated only if it is not closely 


related to the advancement of a substantial state interest.” In addition, the court considers, among other things, 
whether a less restrictive means of regulation are available and must distinguish between incidental discrimination 


against nonresidents and discrimination that imposes too heavy a burden on their privileges.” l State exclusion 


against nonresidents need not be absolute to be actionable under the Privileges and Immunities Clause.” 


Any regulation or prohibition imposed on both residents and nonresidents cannot be held a denial or abridgment of 


the privileges or immunities ofnonresidents although it may subject them to greater inconvenience or expense.” In 
other words, while the Privileges and Immunities Clause forbids a state from intentionally giving its own citizens 


a competitive advantage in business or employment, the Clause does not require that a state tailor its every action 


to avoid any incidental effect on out-of-state tradesmen.” 


Marriage. 


Statutes prohibiting contract of marriage or issuance of marriage licenses in cases involving nonresidents intending 
to continue living in jurisdiction in which the marriage would be void or otherwise prohibited did not violate 
Privileges and Immunities Clause; statute did not discriminate between residents and nonresidents but between 
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nonresidents whose marriages would be prohibited under the laws of their home states and nonresidents whose 


marriages would not be prohibited under the laws of their home states.”> 


CUMULATIVE SUPPLEMENT 
Cases: 


Courts employ a two-part test to determine whether disparate treatment violates the Privileges and Immunities 
Clause, under which, first, the activity in question must be sufficiently basic to the livelihood of the nation as to fall 
within the purview of the Clause, and, second, if the challenged restriction deprives non-residents of a protected 
privilege, courts will invalidate it only if they conclude that the restriction is not closely related to the advancement 
of a substantial state interest. U.S.C.A. Const. Art. 4, § 2, cl. 1. Marilley v. Bonham, 802 F.3d 958 (9th Cir. 2015). 


Missouri's Liquor Control Law, which required residency to obtain retail license, did not violate Privileges and 
Immunities Clause by denying out-of-state professional wine merchant privilege to engage in his occupation in 
state upon same terms as Missouri citizens; merchant's right to pursue his occupation across state lines was not 
protected by Privileges and Immunities Clause, and merchant's occupation was subject to limitations imposed 
by Twenty-first Amendment. U.S. Const. art. 4, § 2, cl. 1; U.S. Const. Amend. 21; Mo. Ann. Stat. §§ 311.050, 
311.060.1. Sarasota Wine Market, LLC v. Parson, 381 F. Supp. 3d 1094 (E.D. Mo. 2019). 


[END OF SUPPLEMENT] 
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